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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

| N RE: 175 B. R 645
ADDI SON COMMUNI TY HOSPI TAL AUTHORI TY, Case No. 92-02336-R
Debt or . Chapter 9

SUPPLEMENTAL OPI NI ON

Concerned Citizens for Addi son Community Hospital Authority
["Concerned Citizens"] filedanotiontointerveneinthis chapter 9
proceedi ng under Fed. R Bankr. P. 2018. For the reasons stated in
this opi nion,!the Court concl udes t hat the noti on shoul d be deni ed, but
t hat menbers of Concerned G tizens who are creditors nust be al | owed an

opportunity to be heard under 11 U S.C. § 1109.

On February 26, 1992, Addi son Community Hospital Authority
[ "Addi son"] filed a voluntary chapter 9 bankruptcy petition as an
i nter-nmunici pal hospital authority organi zed pursuant to t he Joint

Hospital Authority Act of the State of M chi gan. The purpose of the

1 Thi s opi ni on suppl enents a bench opi ni on gi ven on Sept enber 27,
1993.



Joint Hospital Authority Act ["Act"] is to establish a munici pal
hospital. The by-1aws of Addi son provide for quality assuranceto
i ncl ude "reviewof utilization of the Hospital's resources to provide
for their allocationto patientsinneedof them" Addison serves five
political subdivisions in the Lenawee/ Hi |l sdal e county area.

Concerned G tizens i s an uni ncor por ated group of citizens fromthe
area servi ced by Addi son. All of these citizens are taxpayi ng owners
of real estate, and sone are trade creditors of Addi son. Both Addi son
and an interested third party, Surgi Con, Inc., have responded in
opposition to this notion.

On July 31, 1992, Surgi Con, Inc. and t he debtor enteredinto an
agreenent to provi de hospital care.? Specifically, Surgi Con agreed to
devel op and provi de nedi cal / surgi cal services and an urgent care
program Moreover, Surgi Con hol ds a secured cl ai mfor $276, 971. 34 for
t he cost of conpletion of repairs and mai ntenance of the hospital
facility. Pursuant to an assi gnnent dat ed Decenber 23, 1992, Surgi Con
acquired the clai mof Blue Cross/Blue Shield of Mchigan agai nst

Addi son i n t he anount of $442,590 ari si ng under an executory contract.

Concerned Citi zens al |l eges that the chapter 9 pl an subm tted by

2 The contract was approved at a public neeting held on July 30,
1992. The contract isinfull conpliance with applicable M chigan|aw
and the by-laws of Addison.



Addi son does not conply with the intended purpose of the hospital as
provi ded in both the Act and t he by-laws. Concerned G tizens asserts
standing to intervene in this chapter 9 proceeding, claimngits
menbers wi || be affected as taxpayers i nthe event that nore taxes are
required. Inthealternative, it will be affectedif the hospital is
transferred out of the hospital authority to a private profit-making
entity that is not bound by the Act or the by-laws. By all ow ng
intervention, Concerned Citizens argues that its nenbers will be
assured that the plan conports with the intended purposes of Addi son.
Finally, Concerned Gtizens contends that its nenbers have aright to
intervene under 11 U.S.C. 8§ 943 as "special tax payers.”

Addi son asserts that Concerned Citizens has no standing to
i ntervene because it is not registeredw ththe M chi gan Secretary of
State as either a political action commttee or | obbyist group.
Second, Addi son charges that Concerned Citizens has fail ed to show
sufficient cause to i ntervene because there are sufficient controlsto
oversee the devel opnent and confirmation of a plan.

Sur gi Con nai ntai ns that the noti on by Concerned G ti zens cont ai ns
"gross and irresponsi bl e" m sstatenents regarding the valid and dul y
aut hori zed contractual arrangenents between Surgi Con and Addi son.
Sur gi Con al so states that Concerned Gtizens has failedtoidentify any
interest that isrequiredto be protected or i s not al ready protected

by Addi son's counsel. Finally, Surgi Con asserts that Concerned



Citizens |l acks standingtointervene, but fails to provide the Court
with any reasoning in support of this assertion.

There are three i ssues beforethe Court inthis matter. The first
i s whet her Concerned Citizens has astatutory right to be heard under
11 U.S. C. 8§ 1109. The second i s whet her Concerned G ti zens has a ri ght
tointervene under Fed. R Bankr. P. 2018. The thirdis whether the
menber s of Concerned Gtizens are "speci al tax payers" and, therefore,

have a right to intervene under 11 U . S.C. § 943.

Chapter 9 of the Bankruptcy Code was drafted solely for
muni ci palities. The provision allows debt adj ustment which fosters the
conti nuance of nmunicipalities rather thantheir dissolution. Because
t he purpose of nmunicipalities (i.e. police protection, fire protection,
sewage, garbage renoval, schools, hospitals) isto provide essenti al
servicestoresidents, it iscrucial that chapter 9relief allowthese
entities enoughflexibilitytoremainviable. HR Rep. No. 1011, 100th

Cong., 2d Sess. 2 (Nov. 3, 1988), reprintedin 1988 U.S.C. C A N 4115,

4116.

Congress specifically focused, indrafting chapter 9, on the debt
adj ustment of nmunicipalities as a way to allownunicipalities to
continue in existence. Consequently, the title of chapter 9 is

"Adj ustnment of Debts of a Municipality.” Infact, during congressional



debat e, t he chairman of the subconm ttee indi catedthat Congress used
t he word "bankruptcy” inthis bill only because the mandate to pass
this piece of |egislationstemred fromthe constitutional provision
whi ch uses the word "bankruptcy."” 121 Cong. Rec. H39413-14 (daily ed.

Dec. 9, 1975) (statenment of Rep. Badill o).

The general policy considerations underlying the nunicipal debt
adj ustment plan of chapter 9 are the sane as that of chapter 11
reorgani zation: to give the debtor a breathing spell from debt
collectionefforts and establish arepaynent planwith creditors. HR

Rep. No. 595, 95th Cong., 1st Sess. (1977), reprinted in 1978

US CCAN 5787, 5963. Aprimary distinction between chapter 11 and
chapter 9 proceedingsisthat inthelatter, thelawnust be sensitive
to the i ssue of the sovereignty of the states. "The powers of the
court are subject toastrict [imtation- that no order or decree nay
inany way interferewith the political or governnmental powers of the
petitioner, the property or revenue of the petitioner, or any i ncone-
produci ng powers. " 121 Cong. Rec. H39409-10 (daily ed. Dec. 9, 1975)
(statenment of Rep. Edwards). Consequently, chapter 9 avoi ds pl aci ng
any restrictions onthe powers of the states inthe exercise of their
sovereign rights and duties.

Congress included a provision in chapter 9 which limts the

jurisdiction and the power of the court. Section 904 states:



Not wi t hst andi ng any power of the court, unless the
debt or consents or the plan so provi des, the court may not,
by any stay, order, or decree, in the case or otherw se,
interfere with -

(1) any of the political or governnental powers of the
debt or;

(2) any of the property or revenues of the debtor; or
(3) the debtor's use or enjoynent of any incone-
produci ng property.
11 U.S.C. 8 904. This section makes clear that the court may not
interfere withthe choices a nunicipality nakes as to what servi ces and
benefits it will provide. H R Rep. No. 595, 398.

The foundati on of 8§ 904 i s the doctri ne that neither Congress nor
the courts can change the existing systemof governnent in this
country. The powers of the federal governnent are limted by the
Constitution. The powers that are not givento the federal governnent
arereservedtothe states. One of the powers reservedtothe states
is the power to create and govern municipalities. 121 Cong. Rec.
H39413- 14 (statenent of Rep. Badillo). Therefore, chapter 9 was
created to give courts only enough jurisdictionto provide nmeani ngf ul
assistancetonunicipalitiesthat requireit, not to address the policy
matters that such nunicipalities control. The United States
Suprenme Court and the courts of appeals have stated that the

jurisdictionof the bankruptcy court inchapter 9casesislinmtedto



di sapprovi ng or approvi ng and carryi ng out a proposed pl an for debt
adjustnment. H R Rep. No. 595, 262-64. During the devel opnental
period of a plan, the court may not interferew th the distribution and
del egati on of power established by state | aw

After aplanis filed, but prior toconfirmation, creditors my
file witten acceptances or rejections of the plan and any

nodi fications. 11 U S.C. 8 1126 (nade applicable to chapter 9

proceedi ngs through 11 U.S.C. § 901(a)). Moreover, under 11 U S.C.



8§ 943, a "special tax payer"® may object to confirmation of the plan.

V.

Feder al Rul es of Bankruptcy Procedure 2018(a), whichinpl enents
8§ 1109(b), provides for perm ssive intervention.

Perm ssive Intervention. Inacase under the Code, after
heari ng on such notice as the court directs and for cause

shown, the court may permt any interested entity to

intervene generally or with respect to any specifiednatter.?
Fed. R Bankr. P. 2018(a).

Rul e 2018(a) provides for intervention by entities not otherw se
having aright to participateinthe bankruptcy case under 8§ 1109 or
ot her provisions. See Fed. R Bankr. P. 2018 advi sory commttee's note
(1983). Consequently, anentity giventheright to be heard under §
1109 need not seek | eave under Rul e 2018(a) tointervenein acase. 8

Col li er on Bankruptcy 82018. 03, at 2018-5n.2 (Lawence P. King ed.,

15th ed. 1993); Fuel O | Supply and Termnalingv. Gulf G 1 Corp., 762

3 "Special tax payer" is definedin 1l U S.C. § 902(3) asa".
. record owner or hol der of legal or equitabletitletoreal property
agai nst whi ch a speci al assessnent or speci al tax has been | eviedthe
proceeds of which are the sol e source of paynment of an obligation
i ssued by the debtor to defray the cost of aninprovenent relatingto
such real property."

4 1t should be noted that Bankruptcy Rul e 9014 does not neke
applicable Fed. R Civ. P. 24, which provides, inter alia,
"intervention of right." Rule 2018(a) provides for perm ssive
intervention, but not intervention of right.
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F.2d 1283, 1286 (5th Cir. 1985).

A

The statutorily granted right to be heard by this Court is found
by 11 U.S. C. § 1109(b). Section 1109(b), made applicabl e t hrough 11
U.S.C. 8901(a), provides that apartyininterest may rai se and may
appear and be heard on any i ssue in a case under this chapter. The
term"partyininterest” is very broad. Section 1109 provi des that a
party in interest includes the debtor, the trustee, a creditors’
commttee, an equity security holders' commttee, acreditor, anequity
security hol der or any indentured trustee, but the list is non-
exhaustive.®> Clearly, 8 1109 affords creditors "partyininterest"
status. Consequently, any and all nenbers of Concerned Citizens who
are creditors have an automatic statutory right to be heard on any
i ssue i nthe bankruptcy proceedi ng under this section of the Code, and
t hus need not seek to intervene under Rule 2018.

For the remai ni ng menbers of Concerned Citizens who are not
creditors, 8 1109(b) nust be broadly construed to permt parties

af f ected by t he proceedi ng t o appear and be heard. | nre Bunper Sal es,

Inc., 907 F. 2d 1430 (4th Gr. 1990); Matter of James WI son Associ at es,

5 The list is non-exhaustive because § 1109 nust be read in
conjunctionw th 8 102(3), which states that theterm"including" is
not limting. Thus the use of the word "including” in 8 1109(b) does
not limt the"partyininterest” statustothose partiesreferredto
in the subsection.



965 F.2d 160 (7th Cir. 1992). Ininterpreting whois a "party in

interest,” this Court is governed by the Code's purpose. 1Ilnre

Conctoach Corp., 698 F. 2d 571, 573 (2d Cir. 1983). The purpose of
chapter 9isto allownunicipalities the opportunity toremainin
exi stence t hrough debt adj ust nent and obtain tenporary relief from
creditors. Congress has explicitly statedinthe legislative history
that the courts do not have jurisdiction to interfere with the
political and policy choices a nunicipality makes in running its
organi zation; rather, courts arelimtedto approving or di sapprovi ng
proposed plans for debt adjustnment. See H R Rep. No. 595, 262-64.
The Court concl udes t hat the menbers of Concerned Gtizens who are
not creditors do not have standi ng to be heard under 8 1109(b). This
Court shoul d not be soliberal ingranting applicationsto be heard as

t o over burden t he debt adj ustnent process. Inre Public Service Co. of

New Hanpshire, 88 B. R 546, 554 (Bankr. D. N.H. 1988). Where a party

isnmerelyinterestedinthe outcone of the matter and does not have a
direct legal interest inthe chapter 9 proceeding, that party is not a

"party ininterest.” Inre City of Bridgeport, 128 B.R 30, 31-32

(Bankr. D. Conn. 1991). By allow ng al arge nunber of non-creditorsto
be heard in this action, the Court would be granting a bl anket
invitationtoall partiesinthe area serviced by Addi son. This woul d

hanmper, and unduly del ay, the debt adjustnment process.
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As previously stated, Rul e 2018(a) provi des for i ntervention by
entities not otherwise havingaright toparticipateinthe bankruptcy
case. In the present case, the Court nust interpret whether Rule
2018(a) gives the non-creditor nenbers of Concerned Gtizensaright to
i ntervene.

Ganting permssiveinterventioniswthinthe court's discretion.

Inre Benny, 791 F.2d 712 (9th Cir. 1986); Inre Charter Co., 50B R

57 (Bankr. WD. Tex. 1985) (court ultimately has discretionto allowor
refuseintervention). Asunlimtedintervention coul d cause undue and
prejudi cial delaysintheresolutionof what are essentially di sputes
bet ween two parties, "Rul e 2018 gi ves courts the di scretionto bal ance
t he needs of a potential intervenor agai nst any del ay or prejudice

whi chwould result fromintervention." Inre City of Bridgeport, 128

B.R 686, 687 (Bankr. D. Conn. 1991).
Interventionw || be permtted upon the showi ng of cause. Cause
constitutes an econom c interest inthe case or one of its aspects or

aconcernwithits precedential ramfications. |d. at 687-688 (citing

In re lonosphere Clubs, Inc., 101 B.R 844, 853 (Bankr. S.D.N.Y.

1989)); Inre Public Service Co. of NewHanpshire, 88 B.R. 546, 551

(Bankr. D.N. H 1988). Thus, intervention should not be al | owed where

the potential intervenor's interests are al ready adequatel y represent ed
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or where i ntervention woul d cause unwarrant ed del ay or prejudicetothe

original parties. 1d. at 551; lonosphere Clubs, 101 B.R at 853.

Concerned Citizens asserts that it has sufficient cause to
i ntervene because wi thout its participationinthe case, the purpose of
t he muni ci pal hospital m ght be evaded. 1n essence, Concerned G tizens
argues that no control s exi st over the devel opnent of Addi son's pl an.
However, the Court concl udes t hat the position of Concerned Citizens
over |l ooks t he provi sions of chapter 9 (specifically 8 943), and t hose
provi si ons of chapter 11 made applicabl e to chapter 9 proceedi ngs
t hrough 8 901 (specifically 88 1126, 1128 and 1129). These provi si ons
give the court authority toconfirmthe planonly if it is satisfied
that the plan is fair, equitable and feasible, and does not
di scrimnate unfairly in favor of any creditor or class of creditors;
t hat the provisions of chapter 9 are conplied with (includingthe
observance of statelaw); that all conpensati on paidincident tothe
pl an i s reasonabl e; that the planis offered and accepted i n good
faith; and that the petitioner i s not prohibited by | awfromtaki ng any
action necessary under the plan. 121 Cong. Rec. H39409- 10 (daily ed.
Dec. 9, 1975).

Based on this analysis, the Court concludes that Concerned
Citizens has erredinits contention that Addi son's pl an devel opnent
procedure | acks requi site controls. Mreover, the creditor nmenbers of

Concerned G tizens have an automatic statutory right to be heard under

12



11 U . S.C 8 1109(b), and t hus can adequately represent theinterests of
t he group.

Congress i ntended muni ci palities to have nore streantined contr ol
in the debt adjustnment period wi thout interference from outside
parties. To hold ot herw se woul d be a viol ation of the United States

Constitution and its reservation of sovereignty to the states.

The final argunent nmade by Concerned Citizensis that its nenbers
can assert "special tax payer" status under 11 U.S.C. § 943 and
therefore, have aright tointervene. However, this position nust be
rej ected, because § 943 only al |l ows speci al tax payers to object to
confirmation, and does not all owintervention generallyinthe case.
The notion beforethis Court isanotiontointervene, not to object to

a plan which has not yet been proposed to the Court.

V.

The credi tor nmenbers of Concerned Citi zens have an automati c

statutory right to be heard on any i ssue i n a bankruptcy case under 11
U S . C 8 1109. Section 1109 is made applicable to this chapter 9
proceedi ng through 11 U. S. C. 8§ 901. Therefore, any and al |l nenbers of

Concerned G tizens who are creditors may cone before this Court on any

13



matter in this bankruptcy proceedi ng.

Non-creditor menbers of Concerned G tizens do not have aright to
be heard nor do they have a right to intervene. This Court has
di scretiontoallowintervention by parties who are "interested" and
who are not adequately represented inthe proceedi ng. Here, however,
t he non-creditor nenbers of Concerned Citizens are not interested
parties. Even if they were, they would already be adequately

represented by the creditor nenbers of the same group.

Accordingly, intervention should be denied.

STEVEN W RHODES
U. S. BANKRUPTCY JUDGE

Ent er ed:

cc: Janmes Magee
Sandra Hazl ett
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